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Mission of the Service

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.






Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 954.—Foreign Base raised concerns about the proposed afRART 301—PROCEDURE AND
Company Income temporary regulations relating to hybridADMINISTRATION
branch transactions. Accordingly, as an- o
26 CFR 1.954-1: Foreign base company income. hounced in Notice 98—35 (1998-27 |.R.B. Par. 10. The al?thor'ty CltatIOI_’l for 26
35), the IRS has decided to withdraw thE€FR part 301 continues to read in part as
T.D. 8827 proposed regulations (seefmfwﬁi 26 U.S.C. 780
- _ i i uthority: .S.C.
DEPARTMENT OF THE TREASLRY XeC_LI3909°08 wlireung proposed A7t
Internal Revenue Service regulations on page 125) and remove the 01.7701-3 [Amended]
26 CFR Parts 1 and 301 temporary regulations. Removal of the Par. 11. In §301.7701-3, the last sen-

Removal of Regulations temporary regulations will allow Con-tence in paragraph (f)(1) is removed.

- . gress and the Treasury the opportunity to
g;%ggﬂ%%g&?n%etgnder consider in greater depth the issues pe$301.7701-3T [Removed]

taining to hybrid transactions.

5***

Partnerships and Branches Par. 12. Section 301.7701-3T is re-
Drafting Information moved.

AGENCY: Internal Revenue Service

(IRS), Treasury. The principal author of these regula- Robert E. Wenzel,
tions is Valerie Mark, of the Office of the Deputy Commissioner of

ACTION: Removal of temporary and Associate Chief Counsel (International). Internal Revenue.

final regulations. Other personnel from the IRS and Trea-

_ sury Department also participated in thépproved June 29, 1999.
SUMMARY: This document removes geyelopment of these regulations.

regulations relating to the treatment under Donald C. Lubick,
subpart F of certain payments involving FoRoE R Assistant Secretary of
branches of a controlled foreign corporaadoption of Amendments to the the Treasury.

tion (CFC) that are treated as separate eRegulations
tities for foreign tax purposes or partner-
ships in which CFCs are partners, as
published in theFederal Registeron are amended as follows:

March 26, 1998. Removal of the temMpOpART 1—INCOME TAXES

(Filed by the Office of the Federal Register on July

Accordingly 26 CFR parts 1 and 3019 1999, 11:25 a.m., and published in the issue of the
Federal Register for July 13, 1999, 64 F.R. 37677)

rary regulations will allow Congress and o Section 6302.—Mode or Time

the Treasury the opportunity to consider Paragraph 1. The authority citation for f Collecti

in greater depth the issues pertaining t86 CFR part 1 continues to read in part A ~oflection

hybrid transactions. follows: ) 26 CFR 1.6302—4: Use of financial institutions in
Authority: 26 U.S.C. 7805 * * * connection with income taxes; voluntary payments

EFFECTIVE DATES: These regulations by electronic funds transfer.

8. 81.904-5 [Amended]

Par. 2. In 81.904-5, paragraph (o) i;f-D- 8828
amended by removing the last sentence.pEpARTMENT OF THE TREASURY
§1.904-5T [Removed] Internal Revenue Service
26 CFR Parts 1, 20, 25, 31,
and 40

are removed effective March 23, 199

FOR FURTHER INFORMATION CON-
TACT: Valerie Mark, (202) 622-3840
(not a toll-free number).

SUPPLEMENTARY INFORMATION: Par. 3. §1.904-5T is removed.

§1.954-1 [Amended]

Background Electronic Funds Transfer of

Par. 4. Section 1.954-1 is amended byederal Deposits
On March 23, 1998 (63 F.R. 14669r§moving paragraph (c)(1)(iv).

March 26, 1998), the IRS issued propose AGENCY: Internal Revenue Service
regulations (REG-104537-97, 1998-181.954-1T [Removed] (IRS), Treasury.

[.R.B. 21) relating to the treatment under ) )

subpart F of certain partnership and hy- Par. 5. Section 1.954—1T is removed. ACTION: Final regulations.

brid branch transactions. The prOVi5i°”§1,954_2T [Removed]

of the proposed regulations concerning _ _ SUMMARY: This document contains
hybrid branch transactions were also is- Par. 7. Section 1.954-2T is removed. final regulations relating to the deposit of
sued as temporary regulations (T.D. 8767 Federal taxes by electronic funds transfer

1998-16 |.R B. 4 [63 F.R. 14613, March 1 2>4—9T [Removed] (EFT). The final regulations affect cer-

26, 1998]). Congress and taxpayers Par. 9. Section 1.954-9T is removed. tain taxpayers required to make deposits

July 26, 1999 120 1999-30 I.R.B.



of Federal taxes. For calendar years be- The new $200,000 aggregate depositonvenience of the EFT system and will
ginning after 1999, the final regulationsthreshold will be applied initially to 1998 continue to deposit by EFT on a voluntary
provide rules under which certain taxpayeeposits, and taxpayers that exceed thrasis. Despite the increase in the thresh-
ers must make deposits by EFT. threshold in 1998 will be required to de-old, the continued participation of these
_ posit by EFT beginning in 2000. Taxpaytaxpayers, coupled with continuing efforts
DATES: Effective Date: These regula- grs that first exceed the threshold in 199 encourage voluntary enrollment,

tions are effective July 13, 1999, or a subsequent year will similarly be reshould ensure the Congressionally-man-
Applicability Date: For dates of ap- quired to deposit by EFT beginning in thejated 94 percent of collections by EFT. A
plicability, see §31.6302-1(h)(2). second succeeding calendar year. A talower threshold would, as the commenta-

payer that exceeds the threshold will nqprs suggest, result in even greater use of
oPe permitted to resume making papefhe EFT system. The IRS and Treasury
coupon deposits if its deposits fall belowyepartment have concluded, however,
$200,000 in a subsequent year. Althougfhat the $200,000 threshold appropriately
SUPPLEMENTARY INFORMATION: a similar rule applies under the currenpgjances concerns relating to small busi-

regulations, taxpayers that are currentlyosgeg against the benefit of reduced
Background required to deposit by EFT will be given &aper transactions.

fresh start and will not be required to US€ A third comment suggested removal of

This document contains amendments -1 | njess they exceed the $200,008.¢ rule in 31 CFR oart 203 prohibiting
the Income Tax Regulat|ons. (26 CFR Pathreshold in 1998 or a subsequent calendg(r;1 ks f harding f f ;
1), the Estate Tax Regulations (26 CF nks from charging fees for processing

part 20), the Gift Tax Regulations (2

FOR FURTHER INFORMATION CON-
TACT: Vincent Surabian, (202) 622-494
(not a toll-free number).

Collection of Income Tax at Source Regu-, . - ial Management Service (FMS) of the
%Vh'Ch vo!untary payment .by EFT is al'Treasury Department, rather than by the
rowed to include nondepository payment?memal Revenue Service. FMS has re-
(gf Federal income, estate and gift, em- '

lations (26 CFR part 31), and the Excis
Tax Procedural Regulations (26 CFR pa

40). On March 23, 1999, a notice of pro- ; . - _ceived similar comments and announced,
posed rulemaking (REG—100729—98{);)C()ZSmem' and various specified exCISt, the preamble of the 1998 regulations re-
1999-14 |.R.B. 9) was published in the ' vising 31 CFR part 203 (63 F.R. 5643),
Federal Register(64 F.R. 13940). A Public Comments that it intends to issue a notice of proposed
public hearing originally scheduled in the rulemaking on removing this prohibition.

notice of proposed rulemaking for May Two commentators on the proposed

11, 1999, was canceled as there were figgulations opposed the increase in thgpecial Analyses
requests to speak. Three written conthreshold to $200,000. They were con-
ments were received. After consideratiogerned that financial institutions and the decision is not a sianificant |
of all comments, the proposed regulationgederal government would have to con2"'"Y 2€CISIon 1S NO™ & significant reguia-

are adopted by this Treasury decision. tinue to process large volumes of checlgé)hry a;ctlon as dle?ned in EQ 1%{366. ;
and paper coupons. In addition, theJ erefore, a regulatory assessment is no

Explanation of Provisions stated that the increase in threshold do&gduired. It also has been determined that

not seem justified since the requiremerﬁeCtiO” 553(b) of the Administrative Pro-

Section 6302(h) requires that, begin- ) ) i
i ye(a)r 19CI99 o percen? "o deposit by EFT does not require an icedure Act (5 U.S.C. chapter 5) does not

stment by the taxpaver in new technol‘i‘pply to these regulations and, because
employment taxes and 94 percent of oth&® o greater upsg of EFT paymerdiiese regulations do not impose a collec-

depository taxes be collected by EFTO9Y . . : :
The IRS and Treasury Department previlethods will contribute to the mainte-1o" of information requirement on small
ously concluded that the deposit threshol@@nce of a secure and efficient paymesfntities, the Regulatory Flexibility Act (5

had to be set at $50,000 to satisfy thigyStém. The two commentators conclude-S-C- chapter 6) does not apply. Pur-
statutory requirement. More recent expdhat the Federal government should corfant to section 7805(f) of the Internal
rience suggests, however, that the statfiue to use penalty waivers until taxpayRevenue Code, the notice of proposed
tory requirement can be satisfied even ®rs become adept at using the system Bflémaking that preceded these regula-
the threshold is set at a substantiallglepositing by EFT efficiently and accu-fions was submitted to the Chief Counsel
higher level. Moreover, an increase in théately. The two commentators did, howfor Advocacy of the Small Business Ad-
threshold would allow small businesses téver, agree with the use of an aggregaf@inistration for comment on its impact on
make the transition to the EFT system adeposits test to determine whether a tagmall business.

their own pace as they adopt electronipayer is required to deposit by EFT.
funds transfer in their other business oper- As stated in the notice of propose
ations. Accordingly, the final regulationsrulemaking, the IRS and Treasury Depart- The principal author of these regula-
increase the deposit threshold to $200,008ent are confident that most taxpayergons is Vincent Surabian, Office of Assis-
in aggregate Federal tax deposits duringairrently required to deposit by EFT haveant Chief Counsel (Income Tax & Ac-
calendar year. come to appreciate the simplicity anctounting). However, other personnel

It has been determined that this Trea-

OIIDrafting Information
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from the IRS and Treasury Department Authority: 26 U.S.C. 7805 * * * graph (h)(2)(i) to make deposits by elec-

participated in their development. Section 25.6302-1 also issued under 26onic funds transfer beginning in 1999 or
x ok x % % U.S.C. 6302(a) and (h). * * * an earlier yeatr, is not required to use elec-

Par. 6. Section 25.6302-1 is added twonic funds transfer to make deposits for

Adoption of Amendments to the read as follows: return periods beginning after December
Regulations 31, 1999, unless deposits by electronic

§25.6302-1 Voluntary payments of gift ¢,,ds transfer are requi )
. ' quired under para
Accordingly, 26 CFR parts 1, 20, 25,z4es by electronic funds transfer. graph (h)(2)(i) of this section.

31, and 40 are amended as follows: - ; . .
Any person may voluntarily remit by .(||) Deposits for return periods begin-
PART 1—INCOME TAXES electronic funds transfer any payment ofin9 after December 31, 1999Unless

tax to which this part 25 applies. Sucg*€mpted under paragraph (h)(5) of this

Paragraph 1. The authority citation fo ‘section, a taxpayer that deposits more
i isi ayment must be made in accordan '
part 1 is amended by revising the entry fopay than $200,000 of taxes described in para-

§1.6302-4 to read in part as follows: ~ Wwith procedures prescribed by the Com . . )
Authority: 26 U.S.C. 7805 * * * missioner. graph (h)(3) of this section during a calen-

Section 1.6302—-4 also issued under ZSART 31— dar year beginning after December 31,

EMPLOYMENT TAXES 1997, must use electronic funds transfer

U.S.C. 6302(a), (c), and (h). * * * - . .
Par. 2. Section 1.6302—4 is revised t@ND COLLECTION OF INCOME TAX (_as defined in paragraph (h)(4) of this sec-
read as follows: AT SOURCE tion) to make all deposits of those taxes

L that are required to be made for return pe-
81.6302—4 Use of financial institutions Par. 7 The autho.rlty citation for Partiogs beginning after December 31 of the
in connection with income taxes; sl Contln'ues to read in part as follows: following year and must continue to de-
voluntary payments by electronic funds Authority: 26_ U.S.C. 7805 *_* i posit by electronic funds transfer in all
transfer. Par. 8. Section 31.6302-1 is amendey|, cocqding years. Thus, a taxpayer that

as follows: :
; ; exceeds the $200,000 deposit threshold
Any person may voluntarily remit by 1. The heading for paragraph (h)(2) i?juring calendir year 1998pis required to

electronic funds transfer any payment ofevised. make deposits for return periods begin-

tax imposed by subtitle A of the Internal 5 A neading is added for paraaraph.:. ..
Revenue Code, including any payment O(fh)(2)(i). g parag pl?nng in or after calendar year 2000 by

estimated tax. Such payment must be 3 New paraaraph (h)(2)())(C iSeIe.c,t'.[ronicfundstransfer..
made in accordance with procedures pregyqed. paragraph (h)(2)()(C) (iii) Voluntary deposits.A taxpayer

scribed by the Commissioner. - . that is not required by this section to use

4. Paragraph (h)(2)(!!_) IS revised electronic funds transfer to make a de-

PART 20—ESTATE TAX; ESTATES OF 2 Pparagraphh(h)(Z)(_m) |sdadd_ed. ted osit of taxes described in paragraph
DECEDENTS DYING AFTER : aLagrap (m) is redesignate )(3) of this section may voluntarily

AUGUST 16, 1954 Pa;agézlir’ag(rr;)bh () is redesignated as ndlj2ke the deposit by electronic funds

Par. 3. The authority citation for partparr';lgraph (m). t\f‘vansfer, but remains subject to the rules

20 is amended by adding an entry in nU- g paraaranh (i) is redesignated as neof paragr_aph (i) of this section, pe_rtaining
merical order to read in part as follows: paragraphg(k)p 0 g 18 deposits by Federal tax deposit (FTD)
Authority: 26 U.S.C. 7805 * * * j o coupon, in making deposits other than by
ion D 5.1 : i 9. New paragraph (j) is added. electronic funds transfer
Section 20.6302-1 also issued under 26 1 aqditions and revisions read as fol> '
U.S.C. 6302(3) and (h) *okx lows: * ok x * ok
Par. 4. Section 20.6302—1 is added to
read as follows: §31.6302-1 Federal tax deposit rules for (j) Voluntary payments by electronic
20.6302 | ¢ withheld income taxes and taxes under funds transferAny person may voluntar-
§20. b _Il Vo gnt?rydpaymer;ts ofestalg e Federal Insurance Contributions Act ily remit by electronic funds transfer any
taxes by electronic funds transfer. (FICA) attributable to payments made payment of tax imposed by subtitle C of

Any person may voluntarily remit by after December 31, 1992. the Internal Revenue Code. Such pay-
electronic funds transfer any payment of o x e x ment must be made in accordance with
tax to which this part 20 applies. Such procedures prescribed by the Commis-
payment must be made in accordance (h) * * * sioner.
with procedures prescribed by the Com- (2) Applicability of requirement(i) FoE R kX
missioner. Deposits for return periods beginning be-

PART 40—EXCISE TAX

* * *
fore January 1, 200QA) PROCEDURAL REGULATIONS

PART 25—GIFT TAX; GIFTS MADE (C) This paragraph (h)(2)(i) applies

AFTER DECEMBER 31, 1354 only to deposits required to be made for Par. 9. The authority citation for part
Par. 5. The authority citation for partreturn periods beginning before JanuargO is amended by adding an entry in nu-

25 is amended by adding an entry in nut, 2000. Thus, a taxpayer, including anerical order to read in part as follows:

merical order to read in part as follows: taxpayer that is required under this para- Authority: 26 U.S.C. 7805 * * *

July 26, 1999 122 1999-30 I.R.B.



Section 40.6302(a)-1 also issued und@lectronic funds transfer any payment oApproved July 2, 1999.
26 U.S.C. 6302(a) and (h). * * * tax to which this part 40 applies. Such

Par. 10. Section 40.6302(a)-1 is addegoayment must be made in accordance Donald C. Lubick,
to read as follows: with procedures prescribed by the Com- Assistant Secretary of the

missioner. Treasury.
840.6302(a)-1 Voluntary payments of ]
excise taxes by electronic funds transfer. Charles O. Rossotti, (gieq by the Office of the Federal Register on July
Commissioner of 12,1999, 8:45 a.m., and published in the issue of the
Any person may voluntarily remit by Internal Revenue. Federal Register for July, 13, 1999, 64 F.R. 37675)

1999-30 |.R.B. 123 July 26, 1999



Part Ill. Administrative, Procedural, and Miscellaneous

Returns Relating to Payments of 8§ 221. Section 6050S also requires payted). Similarly, for the year 2000, payees
Qualified Tuition and Related ees to furnish a corresponding statememtill be required to file Forms 1098-E,
Expenses; and Returns Relating to each individual named on the informaStudent Loan Interest Statement, that in-
tion return showing the information that isclude the same information required by
reported to the Service. The specific inNotice 98—7 (as modified). Forms 1098-
formation reporting requirements applicaT and Forms 1098-E for the year 2000
Notice 99-37 ble to payees for the years 1998 and 199fust be filed with the Service by Febru-
are described in Notice 98-7, 1998-3ry 28, 2001, if filed on paper or by mag-
I.R.B. 54 (as modified by Notice 98-54 netic media, or by April 2, 2001, if filed
1998-46 I.R.B. 25). electronically. A statement containing the
This notice announces that eligible ed- The legislative history of recentsame information as reported on any
ucational institutions and certain persongmendments to § 6050S reflects that Coorm 1098-T or Form 1098-E filed with
who receive payments of student loan ingress intended that no additional reportinghe Service must be furnished to the indi-
terest will be required to report the samé-e., beyond the reporting currently revidual named on the information return
information under § 6050S of the Internafluired in Notice 97-73) would be requiredhy january 31, 2001.
Revenue Code for the year 2000 as r&f educational institutions until final regu- ~ consistent with Notice 97—73 (as mod-
quired for the years 1998 and 1999. lations are issued under § 6050S. In a?hed) and Notice 98-7 (as modified) and

dition, Congress intended that the fina§ 5050s. no penalties will be imposed
BACKGROUND regulations would have an effective datgqer 8§ é721por § 6722 prior to tF;]e is-

to Payments of Interest on
Education Loans

PURPOSE

Section 6050S requires eligible educadt gives institutions sufficient time t0g,ance of final regulations for any failure
tional institutions to file information re- 'mPlement additional required reportingyy fije correct information returns or to
turns with the Internal Revenue Service tjeeH.R. Conf. Rep. No. 599, 105th Cong.¢nish correct statements required under

assist taxpayers and the Service in det d Sess., at 321-322 (1998). § 6050S for the year 2000. Even after
mining the Hope Scholarship Credit anghjscussION final regulations are issued, no penalties
the Lifetime Learning Credit that taxpay- will be imposed under § 6721 or § 6722

ers may claim under § 25A. Section The Treasury Department and the Sefer failure to file correct information re-
6050S also requires the institutions to furvice expect to issue proposed regulationsrns or to furnish correct statements for
nish a corresponding statement to each inhder § 6050S this year. (See the Officghe year 2000 if the institution or payee
dividual named on the information returrof Tax Policy and Internal Revenue Sermade a good faith effort to file informa-
showing the information that is reportedvice 1999 Priority Guidance Plan.) Finatjon returns and furnish statements in ac-
to the Service. The specific informatiorregulations under § 6050S, however, wilkgrdance with this notice.
reporting requirements applicable to eliginot be issued before 2000. Consistent
ble educational institutions for the yearsvith the intent of Congress that the curEFFECT ON OTHER DOCUMENTS
1998 and 1999 are described in Noticeent reporting requirements remain in ef- . . .
97-73, 1997—2 C.B. 335 (as modified byect until regulations are finalized, the in-._Notce 97-73, Notice 98-7, Notice
Notice 98-46, 1998-36 |.R.B. 21, andormation reporting requirements unde|98_46’ I_\l_ot|ce 98-54, and Notice 98-59
Notice 98-50, 1098-49 |.R.B. 16). § 60505 for the year 2000 will be the*'® Medified.

In addition, § 6050S requires certairsame as the reporting requirements dgyRAFTING INFORMATION
persons who receive payments of interestribed in Notice 97—73 (as modified) and
on one or more qualified education loand\otice 98—7 (as modified). The principal author of this notice is
as defined in § 221(e)(1), (“payees”) to Accordingly, for the year 2000, eligible Donna Welch of the Office of the Assis-
file information returns with the Serviceeducational institutions will be required totant Chief Counsel (Income Tax and Ac-
to assist taxpayers and the Service in déte Forms 1098-T, Tuition Paymentscounting). For further information re-
termining the amount of student loan inStatement, that include the same informagarding this notice contact her on (202)
terest that taxpayers may deduct undeion required by Notice 97-73 (as modi622-4910 (not a toll-free call).
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Part IV. Items of General Interest

Notice of Proposed Rulemaking; mitting comments directly to the IRS In-described in Notice 98-35 remains un-
Notice of Public Hearing; and ternet site at http://www.irs.ustreas.govthanged.
Withdrawal prod/tax_regs/regslist.html. The public These proposed regulations represent
hearing will be held in room 2615, Inter-the IRS and Treasury’s views of how cur-
Withdrawal of Guidance Under nal Revenue Building, 1111 Constitutiorrent law should be enforced. Treasury is
Subpart F Relating to Avenue NW, Washington, DC 20224. currently undertaking a comprehensive
Partnerships and Branches; and study of subpart F. These proposed regu-
Issuance of New Guidance FOR FURTHER INFORMATION CON- [ations will not control the results of the
Under Subpart F Relating to TACT: Concerning the reg.ulatlons, Vasstudy. For example, an objective analysis
Certain Hvbrid Transactions lerie Mark, (202) 622-3840; concerningof the policies and goals of subpart F may
y submissions of comments, the hearingead to the conclusion that subpart F
REG-113909-98 and/or to be placed on the building accesshould be significantly restructured.
list to attend the hearing, LaNita Van To the extent, however, that Congress
AGENCY: Internal Revenue ServiceDyke (202) 622-7180 (not toll-free NUM-dopes not restructure Subpart F in a manner
(IRS), Treasury. bers). that would alter the rules enforced by
) ) these regulations, Treasury and the IRS
ACTION: Withdrawal; Notice of pro- SUPPLEMENTARY INFORMATION: believe that these regulations will be nec-

posed rulemaking; and notice of pUb”CBackground essary to preserve the integrity of the cur-
hearing. rent statutory scheme. The use of hybrid
: . : On March 23, 1998 (63 F.R. 14669arrangements, which is greatly facilitated
tShl(Jal\/rl]l\éltAi(I:?eY.ofThrlj gzgléﬂiﬁn\:v::ﬂravggﬂarch 26, 1998), the IRS issued proposedly the “check-the-box” entity classifica-
o on of ore 2562 ke b gross[egulations (REG-104537-97, 1998—16ion regulations (§§301.7701-1 through
prop g by [.R.B. 21) relating to the treatment undeB01.7701-3), would otherwise give rise to

reference to temporary regulations that . . S . o )
was published in thEederal Registeron subpart F of certain partnership and hythe following inconsistency: if sales in-

March 26, 1998, providing guidanceb;i?h branch tre:jnsactil()ng. ThT p.rovisi%nsome.is sr:jif;fed from qn(;a. C.FC to atl)related
under subpart F relating to partnershipd e proposed regu ations relating f[o y_QFC inadi erer_lt jL.Jr!S iction, su part F
and branches. This document contain rid branch transacnon; were also issugdcome may arise; if sales income is
: . s temporary regulations (T.D. 8767shifted from one CFC to its branch in a
new proposed regulations relating to th ; ST .
treatment under subpart F of certain tran§_998—16 I.R.B. 4_[63 F.R. 14613, March:hfferer_]t Ju_r|§d|ct|on,_ suppart F income
. . . : 6, 1998]). Certain members of Congressay arise; if income is shifted through in-
actions involving hybrid branches. Thes .
regulations are necessary to provide gui&l—nd taxpayers raised concerns_about tlherest_ payments fro_m one QFC to a related
ance on transactions relating to such emﬁ)_roposed ar_wd temporary regulapons reIa_GFC in a dlffer(_ent.Jurlsdlctlon_, s_ubpart F
ties. This document also provides notic g to hybrid branch transactions. Or!nc_ome may arise; however, if income is
of a public hearing on these proposed re une 19, 1998, the Treasury announced &hifted through mte_rest payments .from
ulations. otice 98-35 (1998-27 |.R.B. 35) thaone CFC to its hybrid branch in a differ-
the temporary regulations would be reent jurisdiction, subpart F income will not
DATES: Written comments, and outlinednoved and that the proposed regulatiorexise. This final result does not seem an
of oral comments to be discussed at tHé&lating to hybrid transactions would beappropriate policy outcome within the
public hearing scheduled for December 7€-Proposed with new dates of applicabilframework of current subpart F, and is al-
1999, must be received by November 10ty to give Congress the opportunity tomost certainly inconsistent with the Con-
1999. consider in greater depth the issues raisggessional intent underlying the rules
by hybrid transactions. being interpreted here.
ADDRESSES: Send submissions to: As provided in Notice 98-35, these Treasury anticipates that taxpayers will
CC:DOM:CORP:R (REG-113909-98),proposed regulations substantially restasmment both on the appropriateness of
room 5226, Internal Revenue Servicethe regulations relating to hybrid transacthese proposed regulations under current
POB 7604, Ben Franklin Station, Washtions issued in March of 1998. These prdaw, and on the contents of its subpart F
ington DC 20044. Submissions may bgosed regulations, however, contain cestudy, including any conclusions that the
hand delivered Monday through Fridaytain clarifications requested by taxpayersstudy might draw about potential changes
between the hours of 8 a.m. and 5 p.m. t&urther, as described in greater detatb subpart F. To allow proper time to con-
CC:DOM:CORP:R (REG-113909-98),below, unlike the effective date rules ansider all these issues, Treasury and the IRS
Courier’s Desk, Internal Revenue Sernounced in Notice 98-35, these regulahave significantly modified and liberal-
vice, 1111 Constitution Avenue, NW,tions are proposed to be effective only foized the effective date rules set forth in
Washington DC. Alternatively, taxpayerspayments made in taxable years conmNotice 98-35. New regulations regarding
may submit comments electronically vianencing after the date that is five yearthe treatment of a controlled foreign cor-
the Internet by selecting the “Tax Regsafter the date of finalization of these reguporation’s distributive share of partnership
option on the IRS Home Page, or by sulations. The permanent grandfather relighcome will be proposed at a later date.
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Explanation of Provisions payment, and to apply the tax disparitple to the hybrid branch payment that is
rule of §1.954-9(a)(5)(iv). For all othersimilar to the one contained in section
purposes (e.g., for purposes of the ear®54(b)(4).

In these proposed regulations, Treasuﬂ{?gs and profits Iimita_ltion of section 952), For purposes of determining the
and the IRS set forth a framework fod CFC and its hybrid branch, or hybridamount of taxes deemed paid under sec-
dealing with issues arising under Subpaﬁranches, would not be treated as separaien 960, the amount of non—subparfc F in-
F (sections 951 through 964) that relate {gorporations. _ come recharacterized as subpart F income
the use of certain entities that are regardedThe proposed regulations WOUl.d prois treated as attributable to income in sep-
as fiscally transparent for purposes O\(lde that the amount recharacterized agrate foreign tax credit baskets in propor-

I. In General

U.S. tax law. subpart F income is the gross amount afon to the ratio of non-subpart F income
the hybrid branch payment limited by thén each basket to the total amount of non-
[I. Hybrid Branches amount of the CFC’s earnings and profitsubpart F income of the CFC for the tax-

attributable to non-subpart F income. Thigple year.

Treasury and the IRS understand thaimount is the excess of current earnings
certain taxpayers are using arrangemengq profits over subpart F income, detetll. Related Provisions

involving hybrid branches to circumventmineq after the application of the rules of - g lati "
the purposes of subpart F. These arranggsctions 954(b) and 952(c) and before the , | -oc ProPOSEa reguiations would pro-

ments generally involve the use of deappiication of these proposed regulationv.Ide rules, contained in §1.954-1(c)(1)-
30(8), to prevent expenses, including re-

ductible payments to reduce the taxablgg the extent that the full amount require .
ﬁa\ted person interest expense that would

income of a CFC under foreign law,tg pe recharacterized under this provisiot = = e locable under section
thereby reducing that CFC's foreign taxannot be recharacterized because it efp ally be allocable under sectio

and, also under foreign law, the correceeds earnings and profits attributable t 24(b)(5) to subpart F income of a CFC,
sponding creation in another entity ofon- subpart F income, there is no require-o"" being allocated to a payment from
low-taxed, passive income of the type tonent to carry such amounts back or forNich the expense arises. The allocation
which subpart F was intended to applyward to another year. limit applies: (i) to the extent such pay-
Because of the structure of these arrange-The proposed regulations would proM€Nt is included in the subpart F income
ments, however, taxpayers take the posjide that, under certain circumstances, tH the CFC: (il) if the expense arises from
tion that this income is not taxed Underecharacterization rules will also app|y t@ny payment b.et\/.\leen the CFC and a hy_
subpart F. Treasury and the IRS havg CFC's proportionate share of any hybri"id partnership in which the CFC is a
concluded that use of these hybrid brangbranch payment made between a partndt@'tner; and (iii) if the payment reduces
arrangements is contrary to the policieghip in which the CFC is a partner and {reign tax and there is a significant dis-
and rules of subpart F. hybrid branch of the partnership, or beParity in tax rates between the payor and
Under these proposed regulations, hyween hybrid branches of such a partneP2Y€€ jurisdictions. _
brid branch payments, as defined in thghip. When the partnership is treated as TheSe proposed regulations also would
regulations, between a CFC and its hybrigiscally transparent by the CFC’s taxing@ddress the application of the related per-
branch, or between hybrid branches of th@risdiction, the recharacterization rulesSON exceptions to the foreign personal
CFC may give rise to subpart F incomeare applied by treating the hybrid branciolding company income rules in the con-
When certain conditions are present, thgayment as if it had been made directi{ext of partnership distributive shares and
non-subpart F income of the CFC, in th@etween the CFC and the hybrid branchfansactions involving hybrid branches.
amount of the hybrid branch payment, i®r as though the hybrid branches of thE/nder section 954(c)(3), foreign personal
recharacterized as subpart F income of thgartnership had been hybrid branches dolding company income does not in-
CFC. Those conditions include that: thehe CFC, as applicable. If the partnershiﬁ'Ude certain interest, dividends, rents and
hybrid branch payment reduces the folis treated as a separate entity by the CF@@yalties received from related corpora-
eign tax of the payor; the hybrid branchaxing jurisdiction, the recharacterizatiorfions. These exceptions apply, in the case
payment would have been foreign perrules are applied to the partnership as if ff interest and dividends, when the re-
sonal holding company income if madeavere a CFC. lated corporate payor is organized in the
between separate CFCs; and there is a dis-The proposed regulations would procountry in which the CFC is organized
parity between the effective rate of tax owide that income will not be recharacterand uses a substantial part of its assets in a
the payment in the hands of the payee aigked unless there is a disparity betweefiade or business in that country and, in
the hypothetical rate of tax that wouldhe effective rate at which the hybridthe case of rents and royalties, when the
have applied if the payment had beebranch payment is taxed to the payee aréint or royalty payment is made for the
taxed in the hands of the payor. a hypothetical tax rate that measures thgse or privilege of using property within
The proposed regulations would makeéax savings to the payor from the dethe CFC's country of incorporation.

clear that the CFC and the hybrid branchjuctible payment. This provision is simi- Under these proposed regulations, if
or the hybrid branches, are treated as selpr to the rule in §1.954-3(b), and adoptthe partnership receives an item of in-
arate corporations only to recharacterizéhe same percentage tests as containedcmme that reduces the foreign income tax
non-subpart F income as subpart F irthat provision. The regulations also proef the payor, the related person exceptions
come in the amount of the hybrid branclvide a special high tax exception applicaef section 954(c)(3) would apply to ex-
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clude the income from the foreign pernent so long as the arrangement is not The rules of 26 CFR 601.601(a)(3)
sonal holding company income of thesubstantially modified on or after June 19apply to the hearing.

CFC partner only where: the exceptiori998. An illustrative list of events that Persons that wish to present oral com-
would have applied if the CFC earned thevould and would not constitute “substanments at the hearing must submit written
income directly (testing relatedness antal modification” of an arrangement is in-comments and an outline of topics to be
country of incorporation at the CFC partcluded in these regulations. discussed and time to be devoted to each
ner level); and either the partnership is or- , topic (signed original and eight (8)
ganized and operates in the CFC's courpPecial Analyses copies) by November 10, 1999.

try of incorporation, the partnership is | has been determined that this notice A Period of 10 minutes will be allotted
treated as fiscally transparent in they proposed rulemaking is not a signifi-to each person for making comments.
CFC'’s countries of incorporation and opgnt regulatory action as defined in Exec- An agenda showing the scheduling of
eration, or there is no significant disparity ;e Order 12866. Therefore, a regulat-he speakers will be prepared after the
between the effective rate of tax imposefbry assessment is not required. It hadeadline for receiving outlines has
on the income and the rate of tax thal|sy peen determined that section 553(@assed. Copies of the agenda will be
would be imposed on the income ifyt ihe Administrative Procedures Act (5available free of charge at the hearing.

earned directly by the CFC partner. . .

In addition, these proposed regulationge';hc;tizzas?t;g,) ggizurg ?hp: '?’etgourggosﬁraﬁmg Information
contain rules that would apply the relatediyes not impose a collection of informa- The principal author of these regula-
person exceptions to certain payments ifjo on small entities, the Regulatorytions is Valerie Mark, of the Office of the
volving hybrid branches. These rulegeyipility Act (5 U.S.C. chapter 6) doesAssociate Chief Counsel (International).
would apply to payments by a CFC 10 @4t apply. Pursuant to section 7805(f) oDther personnel from the IRS and Trea-
hybrid branch of a related CFC. Undef,e nternal Revenue Code, this notice afury Department also participated in the
these rules, the related person exceptiopgyngsed rulemaking will be submitted tadevelopment of these regulations.
would apply to exclude the paymenigne chief Counsel for Advocacy of the

from the foreign personal holding com-gmq| Business Administration for com-
pany income of the recipient CFC only ifaent on jts impact on small business.
the payment would have qualified for the

exception if the hybrid branch had been Request for Comments )
separate CFC incorporated in the jurisdic- to the Regulations

o ; ; ; Before these proposed regulations are
tion in which the payment is subject to tax ; ;
(other than awitr?hglding tax). : adopted as final regulations, considera- Accordingly, under the authority of 26

tion will be given to any written com- U.S.Q. 7805, thg notice of proposed rule-
IV. Request for Comments ments (a signed original and eight (8"@king amending 26 CFR Parts 1 and

o copies) that are submitted timely to the01 that was published in tieederal
Comments on policy issues that relatgrs  The IRS and Treasury specificaII)Reg'Steron March 26, 1998, 63 F.R.

to sgbpart F and deferra!, gqnerally,_ipfequest comments on the clarity of thes,\]_:,4669.(.REG—104537—97),.is withdrawn.

cluding comments on legislative modifi- roposed regulations and how they ma addition, 26 CFR part 1 is proposed to

cations to the current rules, and commenEce made easier to understand. All conP€ amended as follows:

solicited on the broad policy issues menents will be available for public inspec-

tioned in Notice 98-35, can be submitte¢, ang copying. P PECPART 1—INCOME TAXES

in response to the study mentioned above. o plic hearing has been scheduled Paragraph 1. The authority citation for

Treasury and the IRS invite comments of, pecember 1, 1999, at 10 a.m., in roor6 CFR part 1 continues to read in part as

the appropriateness of these regulationss 15 |nternal Revenue Building, 111%ollows:

under the current subpart F rules. Constitution Avenue NW, Washington Authority: 26 U.S.C. 7805 * * *

Proposed Effective Date DC Due to building security procedures, Rar. 2. In 81.904-5, paragraph (k)(1) is
visitors must enter at the 10th Street emevised to read as follows:

These proposed regulations will not bérance, located between Constitution and )
finalized before July 1, 2000. It is pro-Pennsylvania Avenues, NW. In addition31-904-5 Look-through rules as applied

posed that, when finalized, these regulall visitors must present photo identifical® controlled foreign corporations and
tions would be effective only for pay-tion to enter the building. Because of ac2ther entities.

ments made in taxable years of a@ess restrictions, visitors will not be ad- * % ok x *

controlled foreign corporation commenc-mitted beyond the immediate entrance

ing after the date that is five years aftearea more than 15 minutes before the (k) Ordering rules—(1) In general. In-
the date of finalization of these regulahearing starts. For information abougome received or accrued by a related
tions. These regulations would not, howhaving your name placed on the buildingperson to which the look-through rules
ever, apply to any payments made underccess list to attend the hearing, see ti@ply is characterized before amounts in-
hybrid arrangements entered into beforsFOR FURTHER INFORMATION cluded from, or paid or distributed by, that

June 19, 1998. This exception is permaSONTACT"” section of this preamble. ~ person and received or accrued by a re-

* *x k* * %

Withdrawal of Notice of Proposed
Rulemaking and Proposed Amendments
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lated person. For purposes of determiriii) Effective date. tax, under §81.954-9(a)(3), and would
ing the character of income received of6) Special rules applicable to excephave fallen within the tax disparity rule of
accrued by a person from a related person tions from foreign personal holding81.954-9(a)(5)(iv), if those provisions
if the payor or another related person also company income treatment in cir-had been applicable to the payment.
receives or accrues income from the re- cumstances involving hybrid (C) Limitations.Paragraph (c)(1)(i)(B)

cipient and the look-through rules apply  branches. of this section shall not apply to the extent
to the income in all cases, the rules ofi) In general. that the controlled foreign corporation
paragraph (k)(2) of this section apply(ii) Exception where no tax reduction orpartner has no income against which to al-
Notwithstanding any other provision of tax disparity. locate the expense, other than its distribu-
this section, the principles of §1.954iii) Effective date. tive share of a payment described in para-
1(c)(1)(i) will apply to any expense sub- e % % % % graph (c)(1)(i)(B) of this section.
ject to 81.954-1(c)(1)(i). Similarly, to the extent an expense de-
o ox x % Par. 4. Section 1.954-1 is amended &§ribed in paragraph (c)(1)(i)(B) of this
follows: section exceeds the controlled foreign
Par. 3. Section 1.954-0 (b) is amended 1. Paragraphs (c)(1)(i) heading and incorporation partner’s distributive share of
as follows: troductory text and (c)(1)(i)(A) throughthe payment from which the expense
1. The entry for §1.954-1(c)(1)(i) is re<(c)(1)(i)(D) are redesignated as para@rises, such excess amount of the expense
vised. graphs (c)(1)(i)(A) heading and introducmay reduce subpart F income (other than
2. Entries for §1.954-1(c)(1)(i)(A) tory text and (c)(1)(i)(A)(1) through such payment) to which it is properly al-
through (c)(1)()(E) are added. (©)(1)()(A)(4), respectively. locable or apportionable under section
3. An entry for §1.954-2(a)(5) is added. 2. A heading for paragraph (c)(1)(i) is954(P)(5).
4. An entry for §1.954-2(a)(6) is addedadded. (D) Example. The following example
The revision and additions read as fol- 3. Paragraphs (c)(1)(i)(B) throughillustrates the application of paragraphs
lows: (c)(1))(i)(E) are added. (c)(1)(i)(B) and (C) of this section:
§954—0 Introduction. The additions read as follows: _ gxampIeAC_FC, gocontrolled foreign_ corporatiol:l-
. . n Countr ,I1sa ercent partner in partnershi
x ok x * % §1.954-1 Foreign base company incom . Iocatedyin Country g Countriy A's tax Igws do nO?
* * * * % classify P as a fiscally transparent entity. The rate of
(b) * kK tax in country B is 15 percent of the tax rate in coun-
(c) * ** try A. Ploans $100 to CFC ata markt_—:‘t rate of inter-
§1.954-1 Foreign base company income (1) *** est. Inyear 1, CFC pays P $10 of interest on the

loan. The interest payment would have caused the

* x % & (') DedUCt'onsf_(A) DedUCt'OnS_ recharacterization rules of §1.954-9 to apply if the
against gross foreign base company ingayment were made between the entities described
(c) *** comex** in §1.954-9(a)(2). CFC's distributive share of P’s
(1) * % % (B) Special rule for deductible pay-interest income is $7, which is foreign personal
() Deductions. ments to certain non-fiscally transparenf!®'ding company income to CFC under section
. . . " . . 954(c). Under paragraph (c)(1)(i)(B) of this section,
(A) Deductions against gross foreigrentities. Notwithstanding any other pro-

. o X i . 7 of the $10 interest expense may not be allocated
base company income. vision of this section, except as providedgainst any of CFC’s subpart F income. However,

(B) Special rule for deductible paymentsn paragraph (c)(1)(i)(C) of this sectionto the extent the remaining $3 of interest expense is
to certain non-fiscally transparentan expense (including a distributive shareroperly allocable to subpart F income of CFC other

entities. of any expense) that would otherwise b@an its distributive share of P’s interest inf:ome, this
(C) Limitations. allocable under section 954(b)(5) againsetXpense may offset such other subpart F income.
(D) Example. the subpart F income of a controlled for- (g) Effective date.Paragraph (c)(1)(i)-
(E) Effective date. eign corporation shall not be allocateqp) (c) and (D) of this section shall be
v x ox x against subpart F income of the controllegpp|icame for all payments made or ac-
foreign corporation resulting from thecyyed in taxable years commencing after
§1.954-2 Foreign personal holding payment giving rise to the expense if— [qate that is 5 years after publication of
company income. (1) Such expense arises from a payne final regulations in the federal regis-
ment between the controlled foreign COrter], under hybrid arrangements, unless
(@) *** poration and a partnership in which thgqp payments are made pursuant to an

(5) Special rules applicable to distribu-controlled foreign corporation is a part”e%\rrangement that would qualify for per-
tive share of partnership income.  and the partnership is not regarded as figsanent relief under §1.954-9(c)(2) if
() Application of related person excep-cally transparent, as defined in 81.954x .46 petween a controlled foreign corpo-
tions where payment reduces foreig®(a)(7), by any country in which the cony4tion and its hybrid branch, in which
tax of payor. trolled foreign corporation does businesg,qe the relief afforded under that section
(i) Certain other exceptions applicableor